the entire group injury in issue.' 2 This escalatory effect of a class action justifies the expenditure of more time and money by the class representatives in pressing their claims.' 3 It also renders the claims more likely to receive careful judicial processing. For example, a judge will inevitably take more seriously a claim that all of a particular metropolitan taxicab company's customers have been overcharged than an overcharge claim by a single customer. 4 Moreover, because of its size, a claim on behalf of a class is far more likely to meet the jurisdictional requirements of courts of general jurisdiction.
Another advantage is the economic, psychological, and procedural pressure which a class action puts on a defendant. 6 The economic pressure derives both from the legal economies of scale which accrue to the representatives of a plaintiff-class and from the potential consequences for a class opponent. The psychological pressure derives from the notoriety that often attaches to a class action.
The visibility, publicity, and public reaction aroused by a class action can produce results that are as significant as the ultimate outcome of the action. 7 Finally, the procedural pressure derives from the number of individual transactions which can be placed in issue by representatives of the class, and from the barriers to settling a class action. Poverty lawyers have seen some of their best opportunities to establish consumer-oriented precedents destroyed by well-timed offers of settlement with the particular consumer-plaintiffs. 5 How-ever, the complexity of settlement negotiations with multiple class representatives 9 and the requirement in many jurisdictions of court approval of any compromise of a class action 20 coalesce to make settlement of class actions an imposing proposition.
In anticipation of the profound influence consumer class actions will have upon the development of consumer law and poverty law in general, this article explores the feasibility of such class actions under the Uniform Deceptive Trade Practices Act. In the opinion of the author, consumer class actions are both a feasible and a desirable means of achieving the objectives of the Uniform Act.
AN OUTLINE OF THE UNIFORM DECEPTIVE TRADE PRACTICEs ACT
The Uniform Deceptive Trade Practices Act," which is presently in force in eight states, 22 provides a private injunctive remedy to persons "likely to be damaged" by deceptive trade practices. 23 Section 2(a) of the Uniform Act contains both a general condemnation of deceptive commercial conduct in section 2(a)(12), and a series of " See Johnson, A Conservative Rationale for the Legal Services Program, 70 W. VA. L. REV, 350, 355-56 (1968 131-32 (1964) [hereinafter cited as HANDBOOK]; 89 A.B.A. REP. 405 (1964) . The Commissioners subsequently revised § 3(b) of the act, which deals with allowance of costs and attorneys' fees, in response to a resolution by the ABA Section of Patent, Trademark, and Copyright Law. ABA PATENT, TRADEMARK, AND COPYRIGHT LAW SECTION 54-56, 64-66 (1965); 1966 HANDBOOK 90; 91 A.B.A. REP. 357 (1966) . The current version of the act, which is officially known as the Revised Uniform Deceptive Trade Practices Act, appears in 1966 HANDBOOK 306-315 [hereinafter the current version of the act will be cited as UNIFORM ACT]. The original version of the act can be found in 9A UNIFORM 42-115(c)-(f) (Supp. 1968) ; DEL. CODE ANN. tit. 6, § § 2531-37 (Supp. 1966) ; FLA. STAT. ANN. § § 817.69-.75 (Supp. 1968) ; GA. CODE ANN. § § (Supp. (1968); IDAHO CODE ANN. § § to 48-606 (Supp. 1967) ; ILL. ANN. STAT. ch. 121 2, § § 311-18 (Smith-Hurd Supp. 1967) ; N.M. STAT. ANN. " § § 49-15-1 to 49-15-14 (Supp. 1967 
);
OKLA. STAT. ANN. tit. 78, § § 51-55 (Supp. 1967) . The Connecticut, New Mexico, and Oklahoma enactments contain deviations from the recommended version of the act. E.g., Merill, Oklahoma and the National Conference of Commissioners on Uniform State Laws, 1965 . 36 J. OKLA. B. ASS'N 2205 -08 (1965 76 YALE L.J. 485 (1967) .
" UNIFORM ACT § 3(a). Vol. 1968 Vol. : 1101 specific subsections characterizing misleading advertising, false disparagement, and trade symbol infringement as deceptive trade practices. 2 4 Sections 2(b) 25 and 3(a) 2 6 amplify section 2(a) with declarations that neither competition between the parties, actual confusion or misunderstanding, intent to deceive, nor provable monetary damage need be established to obtain relief. These sections do not preclude use of such factors as evidence of probable damage, but make clear that other evidence will also suffice. A wholesaler with an exclusive sales agency for a trademarked beverage, for example, may be damaged by repeated false assertions that the beverage is mislabeled, even though the retailer who makes the claims is honestly mistaken about their truth." In addition to authorizing injunctive relief against deceptive trade practices, 9 the Uniform Act preserves other state remedies that are not expressly superceded by the Uniform Act 29 and gives discretion to the court to award attorneys' fees to the prevailing party if a complainant has brought an action known to be groundless or if a defendant has deliberately engaged in a deceptive trade practice. 3 0
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CONSUMER STANDING UNDER THE UNIFORM DECEPTIVE TRADE PRACTICES ACT
The Uniform Deceptive Trade Practices Act confers standing on any "person likely to be damaged by a deceptive trade practice of another . . . ."I "Person" is defined as "an individual, corporation, government, or governmental subdivision or agency, business trust, estate, trust, partnership, unincorporated association, two or more of may be granted an injunction against it under the principles of equity and on terms that the court considers reasonable. Proof of monetary damage, loss of profits or intent to deceive is not required .... 29 UNIFORM AT § 3(c). Section 2(c) coordinately provides: "This section does not affect unfair trade practices otherwise actionable at common law or under other statutes of this state." " Id. § 3(b). With a caveat that attorneys' fees could be assessed against a defendant only if the court found that he had willfully engaged in a deceptive trade practice, the original version of the Uniform Act authorized a court to award attorneys' fees to the prevailing party "in exceptional cases." 9A UNIFORM LAWS ANN. (Supp. 1967, at 17) . In states where the original Uniform Act has been enacted, the "uniform interpretation" clause in § 5 should lead judges to interpret original § 3(b) in light of the 1966 amendment until conforming amendments are made. For example, a strike suit under the Uniform Act would constitute an "exceptional circumstance" justifying the award of attorneys' fees to the defendant under the original wording of § 3(b). The 1966 amendment, of course, expressly singles out this situation as an instance in which attorneys' fees can be recovered.
2,
" UNIFORMt AcT § 3(a).
any of the foregoing having a joint or common interest or any other legal or commercial entity. 3 2 On first reading, there would seem to be little doubt that a consumer would qualify as "a person likely to be damaged." However, there are several possible objections to this interpretation: (1) The Uniform Act originated as an effort to reform the law of business torts, not consumer torts; 33 (2) the limitation of relief under the Uniform Act to an injunction can be considered to be more compatible with business than with consumer interests since an individual businessman is more apt to be damaged on a continuing basis by sustained deceptive trade practices than an individual consumer; 3 " and (3) it is at least superficially difficult to comprehend how consumers could effectively utilize the Uniform Act. A consumer who has discovered a deceptive trade practice should not need an injunction to protect himself from the deceptive trade practice in the future, and a consumer who has not discovered a deceptive trade practice cannot be aware that the Uniform Act has been violated. 35 None of these possible objections to consumer standing outweighs the plain words of the statute which confer standing on any "person likely to be damaged." It is the likelihood of future damage from a deceptive trade practice which is the essential element of standing, not the economic level at which a plaintiff functions. Although the Commissioners on Uniform State Laws initiated the study which led to the promulgation of the Deceptive Trade Practices Act at the request of the American Bar Association Section of Patent; Trademark, and Copyright Law, a business-oriented group, 36 the Commissioners almost immediately perceived the utility of allowing both business and consumer suits against deceptive trade practices.
In 1962 the Special Committee charged with formulation of the Uniform Act presented two alternative substantive provisions for consideration by the National Conference sitting as a Committee of Yes. It is possible that that could occur, and it is intended to be for the protection of both the businessman and the consumer." Id. at 10.
"The absence in the promulgated act of language conferring standing on a person "damaged" merely reflects the decision to omit a damage remedy from the final version of the act. A person who has been damaged does not require injunctive relief unless he is also likely to continue to be damaged. Proceedings in Committeee of the Whole of the National Conference of Commissioners on Uniform State Laws, August. 4, 1964 August. 4, at 102-03 [hereinafter cited as 1964 Proceedings].
"At one point the author questioned whether consumers could satisfy the "likelihood of damage" test for standing, but he was flatly rebuffed by Commissioner Jestrab and the issue was dropped. 1964 Proceedings at 14-19.
[Vol. 1968:I1101 Vol. 1968 Vol. : 1101 conclusive respecting the meaning to be given individual state enactments, the proceedings suggest highly persuasive interpretations of language that has been adopted in the same form proposed by the National Conference. The proceedings thus furnish strong support for allowing consumer suits under the Uniform Act.
The Official Prefatory Note to the Uniform Act provides additional confirmation of consumer standing. California Civil Code section 336911 is described as "a rough prototype" of the Uniform Act," and adjudications under section 3369 are said to reflect principles crystallized in the uniform statute. 45 App. 2d 322, 255 P.2d 482 (1953) ; what constitutes an unfair or fraudulent business practice under its terms is a question of fact with the essential test being likelihood of public deception, People v. National Research Co., 201 Cal. App. 2d 765, 20 Cal. Rptr. 516 (1962 )." 1966 HANDBOOK at 301. 46201 Cal. App. 2d 765, 20 Cal. Rptr. 516 (1962 . "We conclude that the equitable relief authorized by Civil Code, section 3369, is not circumscribed by any prerequisite showing that the conduct in question be limited to the field of business competition.
"The very breadth of the terms used by the Legislature indicate, in our judgment, an intent to be inclusive rather than restrictive in the practices to be enjoined. We refrain from construing the language narrowly in a field where the trend is opposed to unfair trade practices which affect the public interest." People v. National Research Co., 201 Cal. App. 2d 765, 771, 20 Cal. Rptr. 516, 520 (1962 395-97 (1966) . ': In addition to criminal penalties, violation of an injunction can result in civil liability to consumers damaged by the violation. Starrs, supra note 16, at 90-91.
From a consumer standpoint, the principal defect of the injunctive remedy of the Uniform Act is not its usefulness but its expense. The Uniform Act does not authorize the recovery of damages from which the cost of litigation can be recouped. However, the attorneys' fees provision of the Uniform Act compensates for this. The act permits the award of attorneys' fees to a successful plaintiff where the defendant is found to have willfully engaged in a deceptive trade practice, 3 and, as in civil rights litigation, the courts should take due note of the social value of proceedings under the Uniform Act in making such awards. In Newman v. Piggie Park Enterprises, Inc., 54 a recent class action to enjoin racial discrimination in public accommodations, the successful plaintiffs sought to recover a reasonablp attorney's fee under the Civil Rights Act of 1964, which permits such awards to the prevailing party in the court's discretion. 55 The Fourth Circuit Court of Appeals held that an attorney's fee should only be recoverable where the defendant had introduced bad faith defenses for the purpose of delay." The Supreme Court, however, modified the decision per curiam, reasoning that when a plaintiff brings an action for injunctive relief under the Civil Rights Act of 1964, he aids not only himself, but all other persons subject to the same discrimination. The Court concluded that without recovery of attorney's fees, few aggrieved persons would be able to maintain such actions, and the policies which Congress sought to effectuate through the Civil Rights Act would be deprived of the private injunction as a viable means of enforcement. 7 The Newman case suggests an additional reason to believe that consumers will take advantage of the opportunity to obtain an injunction that is priovided by the Uniform Act. The NAACP Legal Defense and Educational Fund, Inc., appeared for the plaintiffs in Newman, and this organization, and others like it, are evincing an increasing interest in financing consumer litigation. 
Office of Economic Opportunity Neighborhood Legal Services Attorneys can also utilize the Uniform Act. Although Neighborhood Legal Services Attorneys can only represent indigent clients and must refer "fee-generating" cases to private attorneys, 9 private attorneys may not regularly accept referrals of Uniform Act cases. A court has full discretion to deny the recovery of fees in situations in which the Uniform Act permits their award, 6 " a circumstance which may lessen private attorneys' interest in such referrals. As long as a potential plaintiff is indigent and no private attorney cares to gamble on the court's exercise of its discretion, Legal Services Attorneys can take cases arising under the Uniform Act.
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Resolution of the problem of litigation expense removes only one obstacle to consumer actions under the Uniform Act. Another problem, perhaps the most serious objection to consumer standing, is the difficulty of relating consumer suits to the "likely to be damaged" test of section 3(a). 62 Only a person "likely to be damaged" can sue for injunctive relief under the act; yet why should a consumer who knows that a merchant is engaging in trickery need an injunction to protect himself in the future? On the other hand, how can consumers who are likely to be damaged in the future because they do not know about the trickery ever realize that they have standing to sue? Indeed, will not their discovery of the trickery, which will alert them to the possibility of suit under the Uniform Act, ipso facto destroy their standing by removing any likelihood of future injury? 63 As long as a consumer desires to have a continued relationship used to finance future consumer litigation or to waive attorneys' fees altogether. 805, 846-47 (1967) .
UNIFORM ACT § 3(a).
" These questions were discussed briefly during the 1964 Proceedings of the Committee of the Whole. The author and Commissioner Jestrab engaged in a colloquy which ended as follows: "Mr. Dole: I am suggesting to you . . . that a customer . . . would have no standing to sue under this Act once he were aware of the deception. Mr. Jestrab: I don't think that's right. I don't think that's true at all." 1964 Proceedings at 19. Commissioner Jestrab apparently had the 1962 proceedings more clearly in mind than the author at this juncture.
with a merchant whom he has observed in a deceptive trade practice which is not transparent once discovered, there can be a likelihood that the consumer will be damaged by repetition of similar deceptive trade practices. It is no answer to say that the consumer can protect himself by dealing with someone else. Many consumers rely heavily on neighborhood merchants and there may not be satisfactory alternative sources of supply in the neighborhood. 6 However, even where alternative sources of supply are available, a consumer who chooses to deal with a perceived deceptor can still qualify for relief as long as repetition of the deception will be difficult to detect and there is a probability that the deception will be repeated. Thus, a consumer who wishes to deal with a merchant who has been known to engage in such opaque deceptive trade practices as price misrepresentation, substitution of different goods from those ordered, or bait advertising, 6 each of which is specifically proscribed by the Uniform Act, 66 can enjoin future violations of the Uniform Act where the nature of the past violations raises a probability of additional violations. A consumer's interest in dealing with the merchant of his choice is entitled to greater weight than a merchant's desire to avoid equitable relief against deceptive trade practices.
Of course, a merchant is also privileged to select the persons with whom he chooses to deal. 67 A merchant, however, cannot necessarily moot a suit under the Uniform Act by ceasing to do business with the consumer seeking injunctive relief. Where the cessation of business is intended primarily to deprive the consumer-plaintiff of standing, a court can either disregard the cessation of business or utilize its equity powers to preserve its jurisdiction at least until the pending litigation has been adjudicated. 68 Indeed, it can be plausibly maintained that 6 This is especially true of the urban poor. See D. CAPLOVITZ, THE POOR PAY MORE, chs. 4 & 5 (1967) . 65 These types of deception are common in urban areas. Id. at 142-53. Bait advertising is the advertising of a bargain which one does not intend to sell in order to attract customers who can be switched to a higher-priced, unadvertised item. ld-at 142-44. "A person engages in a deceptive trade practice when, in the course of his business, vocation, or occupation, he: (1) passes off goods or services as those of another; . . . (9) advertises goods or services with intent not to sell them as advertised; (10) advertises goods or services with intent not to supply reasonably expectable public demand, unless the advertisement discloses a limitation of quantity; (I1) makes false or misleading statements of.fact concerning the reasons for, existence of, or amounts of price reductions." UNIFORM AcT . § § 2(a)(l), (9), (10) such a calculated refusal to deal would be a violation of section 2(a)(12) of the Uniform Act which would warrant both an injunction and an award of attorneys' fees to the consumer-plaintiff. Section 2(a)(12) forbids "conduct which similarly creates a likelihood of confusion or of misunderstanding, ' 69 and a refusal to deal that was designed to preclude injunctive relief against specific violations of the Uniform Act would seem to be conduct falling within its terms. On the other hand, where a merchant has reasons for breaking relations with a consumer-plaintiff that are unrelated to the pending law suitfor example, the consumer's failure to make stipulated monthly payments-the merchant's refusal to continue to deal with the consumer-plaintiff will ordinarily moot a suit under the Uniform Act by legitimately removing any likelihood of future damage to the individual consumer-plaintiff. Nevertheless, in the case of a consumer class action, this will merely require a reshuffling of class representatives and will not moot the proceeding with respect to those members of the class with whom the merchant continues to deal.
The standing of individual consumers to sue is the predicate of consumer class actions under the Uniform Act. There appears to be no reason why a group of individual consumers with standing cannot utilize the efficient class action device as a surrogate for individual actions. Indeed, the Uniform Act invites the use of class actions by defining "person" to include "an individual, corporation, government or governmental subdivision or agency, business trust, estate, trust, partnership, unincorporated association, two or more of any of the foregoing having a joint or common interest, or any other legal or commercial entity." 7 A group with a joint or common interest is, of course, precisely the kind of group which can bring a class action 7 so that the definition of "person" implies that class actions are permissible under the Uniform Act. This view is also buttressed by the purpose of the act. The maintenance of class actions will facilitate the goal of providing a private injunctive remedy to all persons likely to suffer pecuniary harm from deceptive trade practices. False disparagement also involves significant interests of a third party, the business which is the target of the disparagement. This business has an understandable concern in having the truth or falsity of the charges against it properly litigated. The target business also is often in the best position to supply information concerning the truth
" Id. at § 2(a)(8).
" Id. at § § 2(a)(4), (5), (6), (7), (9), (10) & (I I). 76 In 1963, for example, Polaroid Corporation adduced evidence that it had sold over 450 million dollars worth of "Polaroid" products and had spent approximately 30 million dollars in advertising products identified by the trade symbol. Polaroid Corp. v. Polaraid, Inc., 319 F.2d 830, 832 (7th Cir. 1963 CIVIL PROCEDURE 413 (1965) . New Rule 19 requires a court to weigh the following factors in deciding if a party's presence is indispensible to a lawsuit: whether a judgment rendered in the party's absence might be prejudicial to him; whether prejudice can be avoided by protective provisions; whether a judgment rendered in the person's absence will be adequate; and whether the plaintiff will have an adequate remedy if the action is dismissed for non-joinder. FED. R. CIv. P. 19(b). Professor James indicates that similar facttors were weighed under the former federal rule and in variou.sstates. F. or falsity of the statements. On the other hand, a consumer-plaintiff may well have sources of information and representation adequate to protect the target business' interests. These considerations suggest that the target of false disparagement should ordinarily be made a party to a consumer suit where joinder is possible but that the suit should be allowed to proceed wherejoinder cannot be achieved." Deceptive advertising differs from trade symbol infringement and false disparagement in that deceptive advertising generally has greater adverse impact on consumers than on any specific business. Consumers may or may not be injured by trade symbol infringement or false disparagement. Neither of these torts necessarily involves misrepresentation of what is being offered for sale by the tortfeasor. In contrast, the essence of deceptive advertising is the misrepresentation of what is offered for sale.' It is also difficult to pinpoint particular businessmen who are uniquely injured by deceptive advertising. All of a deceptive advertiser's competitors and their suppliers are usually affected. Thus, a consumer suit against deceptive advertising typically poses no additional joinder problems because consumers have a definable and distinct interest in the suppression of deceptive advertising which is unlikely to trench deeply upon the interests of any particular legitimate business. New Rule 23(a) establishes four general prerequisites to the maintenance of a class action. It must appear (1) that the class is so numerous that joinder of all members is impracticable; (2) that there are questions of law or fact common to the class; (3) that the claims or defenses of the class representatives are typical of the claims or defenses of the class; and (4) that the class representatives will fairly and adequately protect the interests of the class. 89 Aside from specifying the general criterion that a group must be too large to be practicably joined, new Rule 23 does not indicate how large a group must be in order to justify class action treatment." Accordingly, the federal courts have exercised wide discretion in deciding whether a proposed class is of sufficient size. 9 A group of forty has been considered sufficient under former Rule 23.92 It has also Country Club & Community Ass'n., 94 N.J. Super. 275, 279 n.l, 228 A.2d 78,80 n.-l (App. Div. 1967) . Furthermore, federal courts' interpretations of the Federal Rules of Civil Procedure have been known to influence state courts in the application of state rules whih were not derived from federal models. E.g., Verdin v. Thomas, 191 So. 2d 646, 650-51 (La. Aji 1966 [ Vol. 1968 Vol. : 1101 been held that, as long as the group involved is well-defined and obviously substantial, a plaintiff does not have to specify the precise number of persons in the group in order to bring a class action. 91 There are frequently enough consumers affected by the same deceptive trade practice to permit class action treatment. This is true, for example, where a deceptive advertisement is disseminated by means of mass media, 94 and where substantially similar deceptive statements are repetitively used in door-to-door or in-store selling." Not only the size and composition of the class, but also the nature of the claim presented by that class must be scrutinized under Rule 23. There is an obvious relationship between the requirement that there be questions of law or fact common to the class 96 and the requirement that the claims of the class representatives must be typical of the class. 7 These requirements mean that substantially the same deception must have been practiced on the entire group of consumers that are asserted to constitute a class, including the class representatives. The requirement that the class representatives have claims that are typical of the class" is also related to the requirement that they must fairly and adequately represent the class.' 0 c The justification seems to be that a person will fight harder for that which affects him directly.'"' Again, a substantial similarity in the nature of the deception practiced on a group of consumers will help to satisfy this requirement . 102 The Second Circuit in Eisen v. Carlisle & Jacquelin' 3 recently declared that the notion of adequate representation also required the class representatives to provide counsel "qualified, experienced and generally able to conduct the proposed litigation."' '0' Concerned with the prospect of a collusive suit, the court further demanded assurance that the interests of the class representatives were not adverse to those of the other members of the class. On the other hand, the Second Circuit dismissed consideration of quantitative representation, the number of persons appearing as class representatives in comparison with the total number in the class, as a determinant of the adequacy of representation. The court stated: "If we have to rely on one litigant to assert the rights of a large class then rely we must." 11 5 The Eisen concept of adequate representation is a landmark interpretation of new Rule 2 3 16 which greatly facilitates consumer class actions. Quantitative representation, considered important under the former rule, 10 presents a substantial obstacle to consumer class actions where the individual stakes are small. In this situation, the consumer class may be fortunate to ind a single representative who will tight for principle.'" After satisfying the general prerequisites discussed above, a class action must meet at least one of several additional requirements specified in section b of new Rule 23. New Rule 23(b)(1) authorizes a class action where individual litigation between members of a class and its opponent could result in the establishment of incompatible standards of conduct for the opponent, ' and where adjudications with respect to individual members of a class would, as a practical matter, be dispositive of the interests of the other members of the class.' I "0 See authorities cited in note 98 supra. There are several reasons why it is highly unlikely that individual consumer suits under the Uniform Act would establish incompatible standards for a merchant's conduct. In the first place, although the details of successive injunctions against deceptive trade practices could differ, there would be a natural tendency for later decrees to be influenced by the terms of the first decree." Moreover, once one consumer has succeeded in enjoining particular conduct, a merchant may well have to revise his marketing methods with respect to all of his clientele. This eventuality would make it improbable that duplicative suits would be filed.
On the other hand, these very reasons can be considered to justify a (b)(1) class action on the alternative rationale that an individual injunctive suit would be practically dispositive of the interests of the consumer class."1 2 This rationale is most pertinent where one of several persons is pressing a claim against a limited fund; however, the Advisory Committee's Notes to new Rule 23 make clear that an individual suit for injunctive relief which affects a defendant's capacity to deal. with other members of a group also is sufficient."' Insofar as a consumer class action under the Uniform Act is concerned, the argument would be that a (b)(l) class action is justified by the probability that the first individual suit would discourage similar suits by other consumers, and by the probability that any subsequent decrees would mirror the decree obtained in the first individual action.
New Rule 23(b)(2) authorizes a class action wherever "the party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole .
""' The Advisory Committee's Note confirms the implition of the text of the rule that a (b)(2) class action "does not extend to cases in which the appropriate final relief relates exclusively or predominantly to money damages." ' 5 A consumer class action under the Uniform Act can fall squarely within the terms of new Rule 23(b)(2). A merchant who has standardized his deceptive schemes attempts to mistreat groups of his customers in the same way," 6 and the Uniform Act makes available injunctive relief against such conduct. The attorneys' fees provision of the Uniform Act does not preclude (b)(2) class action treatment because the allowance of attorneys' fees is not automatic." 7 Furthermore, computation of the fees allowable to the attorneys for the class representatives is not comparable to computation of the individual damages of every member of the class. While the latter computation can make class action treatment unmanageable,"" the former computation is far simpler" 9 and should not be considered to bar (b)(2) class action treatment.
Finally, new Rule 23(b)(3) permits a class action where "the court finds that the questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy. REV. 314, 318-20 (1968) .
"I There has been extensive experience in computing attorneys' fees under § 4 of the Clayton Act, 15 U.S.C. § 15 (1963), which permits recovery of attorneys' fees by successful antitrust treble-damage plaintiffs. Among the factors considered are time spent, skill and standing in the Bar, customary charges for similar work, and whether the case was ordinary or extraordinary. REV. 202, 207-11 (1966) . "I FED. R. Civ. P. 23(b)(3).
These elements could be met by a consumer class action under the Uniform Act. Whether a particular merchant is engaging in a deceptive trade practice, whether consumers are likely to be damaged by the deceptive trade practice, and whether the court should exercise its discretion to grant an injunction and attorneys' fees are issues in which many customers of the merchant could have a common interest.' 2 ' Moreover, where a deceptive trade practice injures enough consumers to make a class action possible, such an action is generally preferable to individual litigation as a technique for regulating the practice. Indeed, as a practical matter, there may be no individual litigation. The Uniform Act's omission of a damage remedy reduces the likelihood that individual consumers will seek injunctive relief without the cost-sharing advantages of a class action.' 22 It is not surprising that a consumer class action under the Uniform Act might be treated as either a (b)(l), (b)(2) S. 816 (1947) .
"I When an irate customer sued the Los Angeles Yellow Cab Company on behalf of himself and all other customers who had been overcharged within the period of the statute of limitations, the Supreme Court of California observed that without the class action the defendant probably would never be made to answer for its alleged wrongs. Daar v. Yellow Cab Co., 67 Cal. 2d 695, 715, 433 P.2d 732, 746, 63 Cal. Rptr. 724, 738 (1967) (In Bank) .
Policing of deceptive trade practices by the Federal Trade Commission and various state consumer fraud bureaus is an alternative to a (b)(3) class action. However, this approach would make relief dependent upon the ebb and flow of public budgets and staffs. Professor Starrs has stated that "the courts could take judicial notice of the present inability of the F.T.C., consumer fraud bureaus, and offices of the attorneys general of the various states to cope with the everpyramiding evidence of fraud in more and more industries." Starrs, supra note 82, at 98. 2I FED. R. Ov. P. 23(a)(2), (3).
who can be identified with reasonable effort. 1 2 5 The notice must advise each absentee that the court will exclude him from the class if he so requests by a specified date, that absentees who do not request exclusion will be bound by the judgment in the class action, and that any absentee who does not request exclusion may enter an appearance in the class action through his own counsel' 2 6 The res judicata effect of a (b)(3) class action is, of course, impaired to the extent that the members of the class respond to (c)(2) notice by excluding themselves from the class. Furthermore, where a class is sizeable, the burden and expense involved in (c)(2) notice may make a class action impracticable.'" Mandatory (c)(2) notice and the privilege of self-exclusion are not made features of (b)(l) or (b)(2) class actions by new Rule 23. These latter actions accordingly have the potential of being more effective and less awkward than their (b)(3) counterparts.-" However, the recent Second Circuit decision in Eisen v. Carlisle & Jacquelin 9 suggests that (b)(l) and (b)(2) class actions involve a notice requirement which parallels that in (b)(3) class actions.
Eisen was a class action against the two major odd-lot dealers on the New York Stock Exchange, and the Stock Exchange itself.' 30 The complaint alleged that the defendant dealers had combined and conspired to monopolize odd-lot trading and had fixed the odd-lot commission differential at an excessive amount in violation of the Sherman Antitrust Act.' 3 ' The Stock Exchange was charged with failure to protect odd-lot investors through the adoption of rules "I FED. R. CIv. P. 23(c)(2). But see id. 23(d)(2) which authorizes a court to require notice to non-party members of a class wherever this is necessary for the protection of the absentees or for the fair conduct of the action. "IS Professor Wright has speculated, "I would guess that we will not see in the immediate future very many actions which the court permits to be maintained as (b)(3) class actions ." Proceedings, supra note 127, at 567.
129 391 F.2d 555 (2d Cir. 1968).
" "Odd-lot" stock exchange transactions involve units of less than 100 shares. They are handled by special odd-lot dealers who buy and sell for their own accounts as principals. Id. at 559. under the Securities Exchange Act of 1934.32 The sole plaintiff, whose actual damages were estimated to be $70,11 sought to recover damages on behalf of himself and an estimated 3,750,000 other buyers and sellers of odd-lots from 1960 to 1966.34 However, the trial court dismissed the class action aspects of the case, 3 ' maintaining that Mr.
Eisen had failed to demonstrate that questions common to the class predominated over questions pertaining primarily to individual class members and that he could adequately represent the interests of the class. Three reasons were given for the latter holding: (1) Mr. Eisen had not satisfied the court that his damage claims were typical of the damage claims of the class; (2) Mr. Eisen's interest was so miniscule as to preclude adequate representation of the class; and (3) Mr. Eisen could not practicably give the (c)(2) notice that was required in a (b)(3) class action.' 36 Because the trial court's ruling would, for all practical purposes, terminate Mr. Eisen's suit, the decision was held to be immediately appealable.' 7 The Second Circuit, while agreeing that a (b)(3) class action which required (c)(2) notice was involved,' 39 reversed the dismissal of the class action' 39 and held that the trial judge had misapplied new Rule 23. Initially, the Second Circuit found that the class had a common interest-in the legality of the odd-lot differential and that Mr. Eisen's claim involved this interest.' 40 Moreover, quantitative representation, in the sense of high percentage of the members of a class joining in an action, was held not to be essential to adequate representation of a class. In a noncollusive suit, one litigant with competent counsel and typical claims was found prina facie able to represent adequately a large class.' Finally, the appellate court held that the feasibility of judicial administration, the mechanics of (c)(2) notice, and the sufficiency of representation were not to be determined summarily. The case was remanded for .an evidentiary hearing on such issues, with or without discovery proceedings.' In addition to the holdings iegarding (b)(3) actions, Eisen contains some significant dicta with respect to (b)(l) and (b)(2) class actions. The plaintiff in Eisen argued that his suit could be considered a (b)(1) or a (b)(2) class action as well as a (b)(3) class action and that notice to the members of the class was not mandatory with respect to (b)(1) or (b)(2) actions.' 43 The Second Circuit dismissed the propriety of (b)(1) or (b)(2) classification of the action but, nevertheless, went on to deal with the notice issue. The court stated:
[W]e hold that notice is required as a matter of due process in all representative actions, and 23(c) (2) This dictum is overbroad. The Mullane case held that "notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections"' 4 5 is an element of due process only where due process requires that notice be given to persons whose interests are affected by a judicial proceeding. 4 6 However, the Supreme Court has never determined that due process requires that notice of a class action be given to all of the members of the class. In the leading case of Hansberry v. Lee, 47 the Court stressed adequacy of representation by the class representatives, rather than the dispatch of notice of the action to the members of the class, as the principal requisite of due process.1
The emphasis on adequacy of representation in Hansberry makes sense. As Professor Chafee pointed out years ago, notice does not was decided by the prestigious Second Circuit. The case will assuredly be influential. See Hohmann v. Packard Instruments Co., 399 F.2d 711 (7th Cir. 1968); Minnesota v. United States Steel Corp., 44 F.R.D. 559 (D. Minn. 1968) .
" ' 391 F.2d at 564 (2d Cir. 1968). necessarily notify. 9 As Hansberry implies, an identity of interests between class representatives and the class represented can be more productive of adequate representation than the dispatch of notice to the class.' 50 On the other hand, notice of a class action can help to ensure adequate representation by providing an opportunity for the class to register objections to the representation. 5 This latter type of notice, however, would be a more flexible requirement than the Mullane-type notice apparently contemplated by the Eisen dictum.
In some cases, the cohesiveness and internal communications system of a class will render notice of an action superfluous as a test for adequacy of representation."' For example, this will often be true in civil rights class actions,' 53 and in cases where the officers of an unincorporated association, such as a labor union, sue or are sued in a representative capacity. 5 ' Moreover, notice which is intended to test the adequacy of representation would not have to be sent to all members of the class in order to bind the class. If notice is sent to an adequate number of randomly-selected class members, it is probable that the response will be representative of the class as a whole., Conversely, if receipt of the Mullane type notice is a predicate to being bound by the result of a class action, every known class member must be sent individual notice in order for the judgment in the action to preclude all further litigation.' 5 6 Notwithstanding the Eisen dictum, the text and notes to new Rule 23 are congruent with the view that the use of notice to test adequacy of representation in (b)(l) and (b)(2) class actions is discretionary and can be selective. New Rule 23(d) states: 629, 636-40 (1965) . Contra, Keeffe, Levy & Donovan, Lee Defeats Ben Hur, 33 CORNELL L. Q. 327, 337-39 (1948); Note, Federal Class Actions: A Suggested Revision of Rule 23,46 COLUNI. L. REV. 818, 833-36 (1946 S. 306 (1950) . Mullane permits notice by publication to persons who cannot be easily identified. Id. at 317-18.
In the conduct of actions to which this rule applies, the court may make appropriate orders:. . . (2) requiring, for the protection of the members of the class or otherwise for the fair conduct of the action, that notice be given in such manner as the court may direct to some or all of the members of any step in the action, or of the proposed extent of the judgment, or of the opportunity of members to signify whether they consider the representation fair and adequate, to intervene and present claims or defenses, or otherwise to come into the action.' 7 Although notice concerning adequacy of representation is described as only one of several possible types of notice by the new rule, all of the kinds of notice specified relate to adequacy of representation and provide an opportunity to raise that issue. Accordingly it is highly significant that the Advisory Committee's Notes make clear that a trial judge has discretion with respect to utilization of (d)(2) notice and that such notice is more pertinent to (b)(3), than to (b)(l) or (b)(2) class actions.' 8 Therefore, it seems apparent that neither the Constitution nor new Rule 23 itself require mandatory notice of pending (b)(1) and (b)(2) class actions to all known members of the class. This is fortunate for, where there is a large consumer class and the individual stakes are relatively small, the expense of providing class-wide notice could effectively preclude litigation.' 59 Furthermore, many consumer class actions may not require even selective notice to test adequacy of representation. Substantial numbers of the consumer class may belong to the same consumer cooperative or live in the same neighborhood so that intra-group channels of communication can be relied upon. Even in the absence of such modes of communication, a defendant-merchant's conduct may be so opprobrious and the consumer class' common interest in relief so clear that selective notice can be safely dispensed without jeopardizing adequate representation of individual consumer interests. 10 Dispensing with notice 15 39 F.R.D. 69, 97 (1966) .
"S "Subdivision (d)(2) does not require notice at any stage, but rather calls attention to its availability and invokes the court's discretion. In the degree that there is cohesiveness or unity in the class and the representation is effective, the need for notice to the class will tend toward a minimum. These indicators suggest that notice under subdivision (d)(2) may be particularly useful and advisable in certain class actions maintained under subdivision (b)(3 of an action does not mean that a resultant decree will never be brought to the attention of a consumer class. The decree itself can require that the defendant take reasonable steps to notify his customers of a court-ordered change in marketing methods. 6 ' When the Eisen dictum concerning notice requirements in (b)(l) and (b)(2) class actions is put into perspective, it is clear that the (b)(l) and (b)(2) class actions are less cumbersome and expensive than (b)(3) class actions. Mandatory notice to the entire class is required in (b)(3) class actions alone.' 6 2 Consequently, the determination as to whether a consumer class action is being maintained under subsection (b)(l), (b)(2), or (b)(3) takes on increased significance. The problem of classification is naturally complicated by the fact that a consumer class action can satisfy the criteria of all three subsections.
A similar classification problem was discussed in Van Gelnert v. Boeing Co., 3 an action by the holders of convertible debentures against the issuer of the debentures. While recognizing that the action technically qualified under the provisions of all three subsections, the court declined to treat the suit as a 23(b)(3) action reasoning that "to do so would defeat the very objectives intended to be achieved by Rule 23(b)(1) and (2) ." 164 The Van Gemert court correctly concluded that a class action maintainable as a (b)(1) or (b)(2) class action should not ordinarily be treated as a (b)(3) class action and thus subject to the (c)(2) self-exclusion procedure. The self-exclusion procedure was primarily intended to accommodate a class member's nonconstitutional interest in pursuing individual rather than group litigation where the reasons for class action treatment are not compelling. Thus, the Advisory Committee's Note to new Rule 23(b)(3) describes (b)(3) class actions as involving situations in which "class action treatment is not as clearly called for as in those described above .
,,161 The text of the rule and Advisory Committee's Note also indicate that the major factor behind the provision for self-exclusion was concern for a class member's interest in personally controlling his own lawsuit. 6 Although Van Gemert evinces a sound principle, its precise rationale is not pertinent to consumer class actions under the Uniform Act. Consumers notified of a class action for an injunction are more likely to remain apathetic than to demand either exclusion from, or active inclusion in the lawsuit. 6 7 On the other hand, avoidance of mandatory (c)(2) notice where it is unnecessary also justifies preference for a (b)(1) or a (b)(2) classification. The expense, bother, and potential use of the notice to engage in undesirable solicitation of claims 6 ' justify dispensing with the notice requirement wherever possible.
However, the court must take care that members of the class are not prejudiced by (b)(1) or (b)(2) class-action characterization. Prejudice can be avoided by invoking new Rule 23(c)(4)(A) which permits a court to limit the scope of a class action to specific issues. 76-77, 81-82 (1965 L. REv. 768, 779-82 (1965) .
"' "When appropriate (A) an action may be brought or maintained as a class action with respect to particular issues. .. . ." FED. R. Civ. P. 23(c)(4)(A). Vol. 1968 Vol. : 1101 members of a class who have substantial damage claims should be entitled to notice of any class action which will adjudicate their claims, and there should be a high degree of confidence in the class representatives.1 0 The presence of substantial individual damage claims also raises the possibility of a preference for individual litigation. Where a court believes that a consumer class action embracing contract and tort claims, as well as claims under the Uniform Act, is superior to other methods for the fair and efficient adjudication of a controversy, (b)(3) classification is preferable unless it is clear that only minimal damage claims are involved. The privilege of self-exclusion and (c)(2) notice are most meaningful where substantial damage claims are possible. The Advisory Committee's Note, for example, suggests application of the (b)(3) procedure to fraud cases involving damage claims.' 7 ' Nonetheless, there will be many instances in which (b)(3) classification can be avoided under new Rule 23 through limitation of a class action to a claim for injunctive relief.
FORMER RULE 23
Because former Rule 23 has been incorporated into the procedure of a number of states, analysis of the feasibility of bringing a consumer class action under the Uniform Act cannot end with new Rule 23. Precedents under former Rule 23 will continue to be given weight in states with rules derived from the former federal rule.
Former Rule 23 initially sets forth the fundamental "large class" and "adequate representation" prerequisites to a class action.' These criteria have already been discussed in connection with new Rule 23.'" However, it should be pointed out that Eisen's concept of adequate representation is apt to be influential under the old rule as well as under the new rule. or against the class was (1) joint, common, or secondary; (2) several, where the claim might or did affect specific property; or (3) several, where the claim involved a common question of law or fact and common relief was sought.' 7 The judgment in a true class action was generally considered to bind all the members of the class, the judgment in a hybrid class action to bind all the members of the class with respect to the specific property at issue, and the judgment in a spurious class action to bind those members of the class who were parties to the action.' 76 Insofar as consumers are concerned, the classification of a consumer class action for an injunction makes little difference under money, but he does not ordinarily jeopardize consumers' interests in the same specific property. Hence, a consumer class action under the Uniform Act is not likely to be considered a "hybrid" class action. 8 0
The choice is accordingly between treatment as a true class action, in which the result would be res judicata with respect to the claims of the entire class, and treatment as a spurious class action, in which the result would be res judicata only as to the claims of the members of the class who were parties to the action. The case of Grand Rapids Furniture Co. v. Grand Rapids Furniture Co." ' supports the trueaction classification.
In Grand Rapids, the Furniture Manufacturers Association of Grand Rapids and twenty-four Grand Rapids furniture manufacturers sued in federal court to enjoin a Chicago retailer and its incorporators from using "Grand Rapids" as a trade name. The theory of the complaint was that the defendants were deliberately creating the false impression that they were affiliated with a Grand Rapids furniture manufacturer and could offer bargain prices on Grand Rapids furniture; whereas, in fact, the defendants sold inferior furniture that was not manufactured in Grand Rapids.' 2 The trial judge granted a preliminary injunction and the defendant-retailer appealed on the ground that the plaintiffs' individual claims did not exceed the court's jurisdictional amount. Hox ever, the Seventh Circuit held that there was diversity jurisdiction because the plaintiffs' claims could be aggregated in order to attain the jurisdictional amount. The basis for aggregation was the nature of the claims:
In the instant case we have a common cause of action, based upon the same acts of the defendants. The plaintiffs have an undivided interest, though separable as between themselves, and the amount of their joint claim will be the test of jurisdiction . . . . The relief demanded is identical. If any one plaintiff should in a single suit recover on the demand here made by it or him, that judgment would of itself immediately furnish all the relief which the other plaintiffs are here demanding for themselves, except as to the amount of damages. That phase of this case is purely incidental, as all the appellees and the appellant respectively aver and admit that each of the defendants is financially irresponsible.
3
Grand Rapids suggests that a consumer .class action for an injunction should be considered a true class action under former Rule "1 127 F.2d 245 (7th Cir. 1942). Grand Rapids technically involved voluntary multiplejoinder of parties rather than a class action. However, its holding is also pertinent to class actions. The Grand Rapids court itself commented: "True, the instant suit is not a class suit by representation, nevertheless, we think it is a class suit." Id. at 25 1.
Id. at 246-47. Id. at 252.
